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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
RHYTHM HOLDING LIMITED, )
)
Opposer, )
)
V. ) Opposition No.

) 91217589
J& N SALES, LLC, )
)
Applicant. )
)

OPPOSER’S MOTION TO COMPEL DISCOVERY

Opposer RHYTHM HOLDING LIMITED, by its counsel, hereby moves for an
Order compelling Applicant J&N SALES, LLC, to respond properly and fully to certain
of Opposer’s admission requests, interrogatories, and production requests, as set forth
below. In compliance with Trademark Rule 2.120(e)(1), Opposer confirms that it has
made a good faith effort to resolve or narrow the matters in dispute through
correspondence with Applicant’s counsel. As a result, some of the disputed matters have
been resolved or withdrawn, while the matters raised in this motion require consideration
by the Board.

In particular, Opposer Rhythm requests that the Board order Applicant to provide
proper and complete responses to (i) Admission Requests Nos. 3-14, 16-23, 33-36, 37-38,
40, 42-44, 46-54, 56-60, 62, 64, and 66 of Opposer’s Requests for Admission, (2)
Interrogatory No. 19 of Opposer’s Second Set of Interrogatories to Applicant, and (3)

Production Requesfs Nos. 10, 11, 16, 21, 25, 26-30, and 36-38 of Opposer’s first and



second set of production requests. Opposer also requests that the Board order Applicant

to produce the documents requested in said production requests.

L INTRODUCTION

This opposition proceeding was commenced on July 23, 2014. Applicant J&N
Sales seeks to register the mark RHYTHM IN BLUES, in standard character form, for
various clothing items. Opposer has alleged a likelihood of confusion with its registered
marks RHYTHM and RHYTHM LIVIN for overlapping clothing items. Standing is not
an issue, nor is priority of use. Neither the opposed application nor the pleaded
registrations contain any limitation as to channels of trade or classes of consumers.

Opposer Rhythm has served two rounds of discovery requests, the first in
November 2014, and the second in September 2015. As to the first round, the parties
have resolved a number of issues that were in dispute with regard to Applicant J&N’s
responses. Only a handful of items regarding the responses to Rhythm’s first set of
Requests for Production remain unresolved, and they will be discussed below.! In this
motion, Opposer Rhythm has chosen not to pursue the issues regarding Applicant’s
responses to Opposer’s First Set bf Interrogatories (although those issues are mentioned
in the attached correspondence between counsel). .

As to Opposer’s second round of discovery requests — comprising admission

requests,” interrogatories,” and production requests® — there are a number of items in

' OPPOSER’S REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS, served on
November 11, 2014, and attached hereto as Exhibit 1. ‘

> OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS TO APPLICANT, served on September
28, 20135, is attached hereto as Exhibit 2.

3 OPPOSER’S SECOND SET OF INTERROGATORIES TO APPLICANT, served on September 28,
20185, is attached hereto as Exhibit 3.

4 OPPOSER’S SECOND SET OF REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND
THINGS, served on September 28, 2015, is attached hereto as Exhibit 4.



dispute. Attempts were made through correspondence to resolve these disputes, but were
unsuccessful. Opposer’s counsel requested a telephone discussion with Applicant’s
counsel on at least five separate occasions, but Applicant’s counsel declined to make
himself available for same.

On January 14, 2016, Opposer’s counsel wrote to Applicant setting forth the
discovery issues in dispute and requesting a telephone discussion.” Applicant’s counsel
responded by letter of January 25, 2016,° maintaining its objections to the discovery
reQuests in dispute. On J. anuary 26", Opposer’s counsel again requested a telephone
conference to discuss the disputed issues, but Applicant’s counsel did not respond to that
request.’

In this motion, Opposer shall first address Applicant’s responses and objections to

Opposer’s admission requests, then to its interrogatory 17, then to its production requests.

I Applicant’s Responses to Opposer’s Admission Requests

Applicant’s Responses to Opposer’s Admission Requests are appended as Exhibit
8 to this motion. As indicated in Rhythm’s letter attached as Exhibit 5, the admission
requests here in dispute are Nos. 3-14, 16-23, 33-36, 37-38, 40, 42-44, 46-54, 56-60, 62,

64, and 66.% Applicant’s objections to those admission requests fall into three categories:

5 Exhibit 5, letter from John L. Welch to James A. Power, Jr., dated January 14, 2016.

¢ Exhibit 6, letter from James A. Power, Jr. to John L. Welch, dated January 25, 2016.

7 See Exhibit 7, email from John L. Welch to James A. Power, Jr., dated January 26, 20 at 9:02 AM.

8 Applicant appended to its objections a statement that it “denied the requested admission.” In an email
dated January 7, 2016, in response to Opposer’s inquiry, Applicant explained these “denials,” stating that
“Opposer is not entitled to answers to admission requests that are improper or objectionable. On the other
hand, applicant denied a request in many cases at least in part to avoid an admission by default, as the rule
suggests that requests not denied might be deemed admitted.”



(1) objections that assert that the request “does not seek admission of facts, the
application of law to fact, or opinions about either ”(Requests 3-14, 16-17, 42-44, 62, 64,
and 66);

(2) objections that assert that the request seeks information that is “not material to
this proceeding and is not calculated to lead to the discovery of admissible evidence”
(Requests 18-23, 37-38, and 46-54); and

(3) objections that assert that the request is “vague and indefinite, not calculated
to lead to the discovery of admissible evidence, and does not seek admission of facts, the
application of law to fact, or opinions about either” (Reqﬁests 33-36, 40, and 56-60).

With regard to category 1 — in which each request purportedly “does not seek
admission of facts, the application of law to fact, or opinions about either” — Opposer
submits that Requests 3-14 seek the admission of facts regarding the application herein
opposed, and are therefore proper under Rule 36 FRCP.® Requests 16-17 (purchaser
care), 42-44 (relatedness of goods), and 62, 64, and 66 (validity of pleaded registrations)
seek the admission of facts or opinions about facts, again proper under Rule 36.
Applicant was asked to re-consider and withdraw its objections to these requests, but
refused to do so.

With regard to category 2 — in which each request purportedly “does not seek
admission of facts, the application of law to fact, or opinions about either” — Requests 18-
23 seek relevant information regarding applicant’s goods because they are directed to
whether the word “blue” in applicant’s mark is merely descriptive of the identified goods.

Requests 37-38 are relevant to applicant’s intent in adopting the opposed mark. Requests

’ FRCP 36 states, in pertinent part, that admission requests may relate to “facts the application of law to
fact, or opinions about either.”



46-54 are relevant to establishing the meaning or connotation of applicant’s mark.
Applicant was asked to re-consider and withdraw its objections to these requests, but
refused to do so.

Turning to category 3 — in which each request purportedly is “vague and
indefinite, not calculated to lead to the discovery of admissible evidence, and does not
seek admission of facts, the application of law to fact, or opinions about either” —
Requests 33-36 are quite plain and straightforward. They seek admissions of facts about
the overlap in goods between the pleaded registrations and the opposed application.
Request 40 is likewise plain and straightforward, and seeks admissions of fact that are
relevant to establishing that applicant’s standard character mark may be used in a form
that increases the likelihood of confusion with opposer’s marks. Requests 56-60 are also
plain and straightforward, and seek admissions as to facts or opinions about facts that are
relevant to the descriptiveness of the word “blues” in applicant’s mark and thus relevant
to the issue of likelihood of confusion. Applicant was asked to re-consider and withdraw
its objections to these requests, but refused to do so.

In sum, there is nothing oppressive or burdensome, and nothing vague or
incomprehensible, about these admission requests. They fall well within the boundaries
of FRCP 36, and there is no legitimate bases for objecting to them. Applicant should be
ordered to provide proper and complete responses thereto.

III.  Applicant’s Responses to Opposer’s Second Set of Requests
for the Production of Documents and Things

Applicant’s responses to Opposer’s Second Set of Requests for the Production of



Documents and Things is attached as Exhibit 4 to this motion. Applicant’s responses are
attached as Exhibit 9.

The three requests that comprise Opposer’s second set of production requests are
clear and simple. Request 36 seeks documents supporting Applicant’s denials or partial
denials of Opposer’s admission requests. This is a standard production request, and yet
Applicant poses its usual boilerplate objections that are little more than gibberish. For
example, Applicant makes the nonsensical objection that the request seeks documents
that “sﬁpport or substantiate a negative.” Applicant also vaguely asserts that some
documents “shall be produced ... pursuant to pre-trial disclosure and rules.” That
objection, of course, makes no sense, since the pre-irial disclosure rules do not call for the
production of documents. Put simply, Applicant is stonewalling and should be ordered to
produce the documents falling within this request once it has properly responded to
Opposer’s admission requests.

Production Request No. 37 and 38 seek docﬁments that support any contention by
Applicant that Opposer’s mark RHYTHM is not a strong mark for clothing, or that
RHYTHM is a weak mark for clothing, or that the mark is entitled to only limited
protection. In response, Applicant poses essentially the same bogus, boilerplate
objections as it did with regard to Request 36. Thesé two requests clearly seek documents
relevant to one of the few disputed issues in this proceeding — the strength of Opposer’s
RHYTHM mark- and Applicant should be ordered to respond properly to this request

and to produce the requested documents.



Iv. Applicant’s Objection to Opposer’s Second Set of Interrogatories

Opposer Rhythm’s second set of interrogatories (Exhibit 3) consists of a single
Interrogatory, No. 19, asking that Applicant state the facts that support or substantiate
each denial or partial denial of Opposer’s Admission Requests. Applicant’s response
(Exhibit 10) consists of an objection that the total number of interrogatories served by
Opposer exceed the 75-interrogatory limit.

Applicant’s explanation for its counting of interrogatories makes no sense. First,

Opposer’s First Set of Interrogatoriesm

contained only 18 interrogatories. As to
Interrogatory 19, it does not call for “at least” 60 answers. Applicant has expressly
“denied” only seven admission requests (Nos. 15 and 24-29). In response to nearly every
other admission request (including those involved in this motion to compel), Applicant
“denied” the request as a pro forma afterthought to its objection to the request. Applicant
so admitted in its email of January 7, 2016 (See footnote 8, above). Thus the
interrogatories in question, even under a liberal count, total not more than 25 at this point.
Once again, Applicant has posed a bogus objection in order to avoid proper

discovery. Opposer requests that Applicant be ordered to respond fully and properly to

this interrogatory.

V. Applicant’s Responses to Opposer’s Request for the
Production of Documents and Things (First Set)

Opposer Rhythm seeks proper and complete responses to, and production of

documents under, production requests Nos. 10, 11, 16, 21, 25, and 26-30. (See Exhibit 1).

' See Exhibit 11, OPPOSER’S FIRST SET OF INTERROGATORIES TO APPLICANT.



Applicant’s Responses to Opposer’s Requests for the Production of Documents and
Things is attached as Exhibit 12 hereto.

With regard to Production Requests 10 and 11, Applicant indicated that it “will
produce” document; concerning selection and adoption of applicant’s mark. Appiicant
also stated that it “will produce” documents in response to Requests 16 (marketing
documents) and 21 (geographical documents). To the extent that Applicant has not
produced those documents, Applicant should be ordered to do so.

With regard to Production Request 23 (authorization, license, franchise,
assignment, or grant from Applicant), Applicant stated that it was still investigating.
Applicant should be ordered to provide the documents responsive to this request
immediately.

With regard to Production Request 25 (design plans and/or artwork), Applicant
stated that it “will produce” the requested documents. Applicant should be ordered to
- produce those documents immediately, if it has not already done so.

With regard to Production Requests 26-30, Applicant stated that it “will produce
or refer Opposer to any nonprivileged documents responsive to this request.” Opposer
requests that Applicant be ordered to either produce the requested documents or point out

what documents already produced are responsive to these requests.

VL. CONCLUSION

For the foregoing reasons, Opposer Rhythm requests that the Board order
Applicant J&N Sales to respond promptly and fully to the discovery requests discussed

above, and to produce the documents requests therein.



RHYTHM HOLDING LIMITED

% 2 slel

John L. Welch
Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

" Boston, MA 02210
617-646-8000

CERTIFICATE OF SERVICE

I hereby certify that the foregoing document was served upon Applicant this 29™
day of January, 2016, by mailing a copy thereof via first-class mail, postage pre-paid, to
James A. Power, Jr., Esq., Power Del Valle LLP, 233 West 721 Street, New York, NY

% el

John L. Welch




EXHIBIT 1



INTHE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Rhythm Holding Limited,
Opposer,
Opposition No. 91217589

Serial No. 86050581
J & N Sales, LI.C,

Applicant,

OPPOSER’S REQUESTS FOR THE PRODUCTION OF DOCUMENTS AND THINGS
Pursuant to Rule 34, Fed. R. Civ. P., Opposer Rhythm Holding Limited requests that the
Applicant J & N Sales, LLC produce for inspection and copying each of the following
documents and things. Said production shall take place at the office of the undersigned, or at
some other mutually-convenient location, at 9:30 A.M. on the thirty-fifth day following service

hereof.

DEFINITIONS

1. The term “Applicant” as used herein denotes J & N Sales, L1.C.

2. The term “person™ or “persons™ as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization.



REQUESTS

1. Representative specimens of all advertising documents and promotional materials,
including, circulars, leallets, signs, direct mail pieces, newspaper and magazine
advertisements, telephone book listings, website pages, Twitter pages, Facebook pages, press
releases, and any other materials ever used or disserminated by Applicant in connection with
the promotion or marketing ol its goods, and bearing the mark depicted in Application Serial

No. 86050581,

2. Documents concerning the annual sales in units and dollars for each of the poods

identificd in Application Serial No. 86050581 and sold under the mark depicted therein.

3. Documents concerning Applicant’s annual expenditures for advertising and
promotion of the goods identified in Application Serial No, 86050581 under the mark

depicted therein.

4, Documents concerning the classes of customers for Applicant’s goods identificd

in Application Serial No. 86050581 sold under the mark depicted therein.

3. Bocuments concerning the media channels by which Applicant promotes or
markets, or intends to promote or market, the goods identified in Application Serial No.

86050581 under the mark depicted therein.



6. Documents concerning Applicant’s first knowledge of Opposer™s use of the mark

for clothing,

7. Documents concerning Applicant’s first knowledge of Opposer’s use of the mark

RIYTHM for backpacks or day packs.

8. DPocuments concerning each report, study, survey, investigation, or analysis

conducted by or on behalf of Applicant and relating to Opposer or its mark RHY THM,

9. DPocuments concerning each report, study, survey, investigation, or analysis
conducted by or on behalf of Applicant and relating to the likelihood of confusion between

Opposcr’s mark RHYTHM and the mark depicted in Application Serial No. 86050581,

10, Documents concerning Applicant’s selection of the mark depicted in Application

Serial No. 86050581,

11, Documents concerning Applicant’s adoplion of the mark depicted in Application

Serial No. 86050381 for the goods identified therein.



12, Documents concering Applicant’s first use of the mark depicted in Application

Secrial No. 86050581 {or each of the goods identified therein,

13. Documents concerning Applicant’s contimuous use of the mark depicted in
Application Serial No. 86050581 for each of the goods identified therein, since the date of

first use.

14, Documents and things concerning Applicant’s business reputation and/or the
reputation ol its goods identified in Application Serial No, 86030581 and sold under the

mark depicted therein.

15, Bocuments concerning each trademark search, service mark scarch or
investigation conducted by or for Applicant, concerning the mark depicted in Application

Serial No. 86030581, or any variation of thatr mark.

16, All memoranda, reports, studies, market plans, or the like, relating to the
marketing or potential marketing of the goods identificd in Scrial No. 86050381 under the

mark depicted therein,



17 Market studies, surveys, opinion polls, or other samplings of attitudes relating to

the mark depicted in Application Serial No. 86050581,

18, Market studics, surveys, opinion polls, or other samplings of attitudes relating 1

Opposer’s mark RITY THM.

19. Documents concerning any incident of actual confusion on the part of any person,

between Opposer™s mark RHYTHM and the mark depicted in Application Serial No. 86050581,

20.  Documents concerning any incident in which a person expressed, implied. or
suggested any uncertainty, confusion, or mistake about the source, sponsorship, or affiliation of

the goods offered by Applicant under the mark depicted in Application Serial No. 86050581,

21, Documents concerning the geographic area in which Applicant has used, or
intends fo use, the mark depicted in Application Serial No. 86050581 for the goods identified

therein,

22, Documents concerning any plans of Applicant to expand its use of the mark
depicted in Application Serial No. 86050581, including, but not limited to, expansion as (o the

type of goods sold, consumer base, or geographical market area.



23, Documents comprising or reflecting any authorization, license, franchise,
assignment, or grant from Applicant 1o any other person or entity, giving the other person or
entity the right to use the mark depicted in Application Serial No. 86050581, or to market

products or services under that mark.

24, Documents concerning any litigation or other legal proceeding involving

Applicant’s mark depicted in Application Serial No. 86050581,

25. Documents concerning any design plans and/or artwork relating to the

Applicant’s mark depicted in Application Serial No. 86050581.

26.  Documents concerning any symbolism, connotation(s) and/or linguistic

significance relating to the Applicant’s mark depicted in Application Serial No. 86050581,

27.  Photographs or samples of cach of the goods identified in Application Serial No.

860350581 and sold or distributed under the mark depicted therein.

28.  Documents identifying each website at which the mark depicted in Application

Serial No. 86050581 is displayed in connection with the goods identified therein.

6



29, Documents identifying each website at which the mark depicted in Application

Serial No. 86050581 is displayed in connection with the poods and/or services of others.

-y

30, Documents identifying cach of the media, including social media (and social
media websites), at which the mark depicted in Application Serial No. 86050581 is displayed in

connection with the goods dentified therein.

31, Documents identifying cach of the media, including social media (and social
media websites), at which the mark depicted in Application Serial No. 860503581 is displayed in

comnection with the goods and/or services of others,

32, Documents identifying cach of the trade shows at which Applicant has displayed

the mark depicted in Application Serial Ne. 85955722,

33, Documents identifying each of the trade shows at which the mark depicted in
Application Serial No. 85955722 has been displayed in connection with the goods and/or

services ol others.

34, Referring to Interrogatory No. 18 in the Opposer’s First Set of Interrogatories in
this matter, documents that support applicant’s contention that the applied-for-mark is a couble

cntendre or has more than one meaning.



35, The documents identified in Applicant’s response to Opposer’s First Set of

Interrogatories to Applicant.

RHYTHM HOLDING LIMITED

N o WQMM“’“ ~

William E. Maguire

LAW OFFICES OF WILLIAM E. MAGUIRE
520 Broadway, Suite 350

Santa Monica, CA. 90401

Phone 310.470.292¢

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing document was
served upon Apph«.am this féi" day of November, 2014, by mailing a copy via First Class Mail,

postage pre-paid, (o their counsel at the following address:

TAMES A, POWER
POWER DEL VALLE LLP
233 72N g

NEW YORK,NY 10023-2788

N Nl =

William l"‘Mamtﬁw

-8



EXHIBIT 2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Rhythm Holding Limited, g
Opposer, ;
\% ; Opposition No. 91217589
; Serial No. 86050581
J & N Sales, LLC, )
Applicant. §
)

OPPOSER’S FIRST SET OF REQUESTS FOR ADMISSIONS TO APPLICANT

Pursuant to Rule 36, Fed. R. Civ. P., Opposer Rhythm Holding Limited requests that the

Applicant, J & N Sales, LLC, admit the following statements:

DEFINITIONS

1. The term “Applicant” as used herein denotes J & N Sales, LLC.
2. The term “person” or “persons” as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization.

REQUESTS FOR ADMISSION

1. Admit that Applicant has used the mark, RHYTHM, on clothing.
2. Admit that Applicant has used the mark, RHYTHM, on hats.

3. Admit that the goods identified in Registration No. 3,610,417 are not limited to
any particular class of customers.



4. Admit that the goods identified in Registration No. 3,610,417 are not limited to
any particular price or range of prices.

5. Admit that the goods identified in Registration No. 3,610,417 are not limited to
any particular channels of trade.

6. Admit that the goods identified in Registration No. 3,610,417 are not limited to
any particular channels of advertising or promotion.

7. Admit that the goods identified in Registration No. 3,884,199 are not limited to
any particular class of customers.

8. Admit that the goods identified in Registration No. 3,884,199 are not limited to
any particular price or range of prices.

-~ 9. Admit that the goods identified in Registration No. 3,884,199 are not limited to
any particular channels of trade.

10. Admit that the goods identified in Registration No. 3,884,199 are not limited to
any particular channels of advertising or promotion.

11. Admit that the goods identified in Régistration No. 3,890,579 are not limited to
any particular class of customers.

12. Admit that the goods identified in Registration No. 3,890,579 are not limited to
any particular price or range of prices.

13. Admit that the goods identified in Registration No. 3,890,579 are not limited to
any particular channels of trade.

14. Admit that the goods identified in Registration No. 3,890,579 are not limited to
any particular channels of advertising or promotion.

15. Admit that Opposer’s registered mark RHYTHM is a strong mark for clothing.

16. Admit that the goods identified in Application Serial No. 86050581 include relatively
inexpensive items purchased with no more than ordinary care.

17. Admit that the goods identified in Application Serial No. 86050581 include items
purchased on impulse without a great amount of deliberation.

18. Admit that Applicant sells some of the goods identified in Application Serial No. 86050581,
in the color blue.



19. Admit that Applicant sells some of the goods identified in Application Serial No. 86050581,
in various shades of blue.

20. Admit that Applicant sells jeans under the mark RHYTHM IN BLUES, in the color blue.

21. Admit that Applicant sells jeans under the mark RHYTHM IN BLUES, in various shades of
blue.

22. Admit that Applicant sells pants under the mark RHYTHM IN BLUES, in the color blue.

23. Admit that Applicant sells pants under the mark RHYTHM IN BLUES, in various shades of
blue.

24. Admit that use of the mark RHYTHM IN BLUES by Applicant for shirts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for shirts.

25. Admit that use of the mark RHYTHM IN BLUES by Applicant for T-shirts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for t-shirts.

26. Admit that use of the mark RHYTHM IN BLUES by Applicant for hats is
likely to cause confusion with Opposer’s mark RHYTHM, registered for hats.

27. Admit that use of the mark RHYTHM IN BLUES by Applicant for shorts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for shorts.

28. Admit that use of the mark RHYTHM IN BLUES by Applicant for pants is
likely to cause confusion with Opposer’s mark RHYTHM, registered for pants.

29. Admit that use of the mark RHYTHM IN BLUES by Applicant for sweat shirts is
likely to cause confusion with Opposer’s mark RHYTHM, registered for sweatshirts.

30. Admit that Opposer has standing to bring the notice of opposition filed herein.

31. Admit that, in this proceeding, Opposer has priority of use for the goods
identified in its pleaded registrations.

32. Admit that Applicant used the mark RHYTHM IN BLUES for the goods
identified in Application Serial No. 86050581, no earlier than August 28, 2013.

33. Admit that some of the goods identified in Application Serial No. 86050581 are identical to
some of the goods identified in Opposer’s Registration No. 3,610,417.

34. Admit that the goods identified in Application Serial No. 86050581 are related to goods
identified in Opposer’s Registration No. 3,610,417.

35. Admit that some of the goods identified in Application Serial No. 86050581 are identical to



some of the goods identified in Opposer’s Registration No. 3,884,199.

36. Admit that the goods identified in Application Serial No. 86050581 are related to goods
identified in Opposer’s Registration No. 3,884,199,

37. Admit that Applicant did not conduct a trademark search prior to adopting the
mark RHYTHM IN BLUES.

38. Admit that Applicant was aware of Opposer’s mark RHYTHM at the time
Applicant adopted the mark RHYTHM IN BLUES.

'39. Admit that Applicant was aware of Opposer’s mark RHYTHM at the time
Applicant filed Application Serial No. 86050581 for the mark RHYTHM IN BLUES.

40. Admit that Applicant has, in its advertising and/or promotional material, displayed the word
RHYTHM more prominently than the other parts of the mark RHYTHM IN BLUES.

41. Admit that Applicant has, in its advertising and/or promotional material,
displayed the word RHYTHM with other words, but without the words or term “IN BLUES”
immediately following the word RHYTHM.

42. Admit that consumers of clothing items are accustomed to seeing shirts, t-shirts, hats, shorts,
pants and sweatshirts offered for sale under the same mark owned by a single entity.

43. Admit that consumers of clothing items are accustomed to seeing shirts, t-shirts, hats, shorts,
pants and sweatshirts sold in the same retail store.

44. Admit that consumers of clothing items are accustomed to seeing shirts, t-shirts, hats, shorts,
pants and sweatshirts sold in the same online retail store.

45. Admit that each of the documents produced by Applicant on December 31, 2014, in response
to Opposer’s Request for the Production of Documents and Things, is a true, correct, and
authentic copy.

46. Admit that in a document distributed by Applicant, it stated “We offer the best fit, Premium
denim, Innovated washes with rich indigo hues.”

47. Admit that in a document distributed by Applicant, it stated “Deﬁne yourself and find the
rhythm in your step with effortless style.”

48. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step.”

49. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with jeans.



50. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with jeans offered in the color blue.

51. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with pants.

52. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with pants offered in the color blue.

53. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with denim pants.

54. Admit that in advertising and promotional material, Applicant has used the slogan or phrase
“Find the Rhythm in your step,” in connection with denim pants offered in the color blue.

55. Admit that Applicant has used the mark of Application Serial No. 86050581 in the form and
color (blue) shown immediately below:

56. In the mark RHYTHM IN BLUES, the word “blues” refers to the colors of the jeans sold by
Applicant under the mark.

57. In the mark RHYTHM IN BLUES, the word “blues” refers to the colors of the pants sold by
Applicant under the mark.

58. In the mark RHYTHM IN BLUES, the word “blues” refers to the colors of the denim pants
sold by Applicant under the mark.

59. Consumers familiar with Opposer’s mark RHYTHM mark for clothing items are likely to
believe that the applied-for mark RHYTHM IN BLUES is a variation of Opposer’s mark.

60. Consumers familiar with Opposer’s mark RHYTHM mark for clothing items are likely to
believe that the products sold by Applicant under the applied-for mark RHYTHM IN BLUES
are part of Opposer’s clothing line offered in various shades of blue.

61. Opposer is the owner of U.S. Regsitration No. 3,610,417,



62. Registration No. 3,610,417 is valid and subsisting.
63. Opposer is the owner of U.S. Regsitration No. 3,884,199,

64. Registration No. 3,884,199 is valid and subsisting.
65. Opposer is the owner of U.S. Regsitration No. 3,890,579.

66. Registration No. 3,890,579 is valid and subsisting.

Rhythm Holding Limited,

) 2l

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
617/646-8000



CERTIFICATE OF SERVICE

[ hereby certify that a true and accurate copy of the foregoing document was
~ served upon Applicant this 28th day of September, 2015, by mailing a copy via First Class Mail,
postage pre-paid, to their counsel at the following address:

JAMES A. POWER
POWER DEL VALLE LLP
233 72NP ST

NEW YORK, NY 10023-2788

P,

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Rhythm Holding Limited, ;
Opposer, ;
Y 3 Opposition No. 91217589
; Serial No. 86050581
J & N Sales, LLC, )
Applicant. 3
)

OPPOSER’S SECOND SET OF INTERROGATORIES TO APPLICANT

Pursuant to Rule 33, Fed. R. Civ. P., Opposer Rhythm Holding directs the following
interrogatory to Applicant J & N Sales, LLC produce for inspection and copying each of the
following documents and things.

INTERROGATORY

19. With regard to Opposer’s First Set of Requests for Admissions to Applicant, as to
each Request that is denied in whole or in part by Applicant, state the facts that support or
substantiate the denial or partial denial.

RHYTHM HOLDING LIMITED

) X well

John L. Welch

Wolf, Greenfield & Sacks, P.C.
N 600 Atlantic Avenue

Boston, MA 02210

617-646-8000




CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing document was
served upon Applicant this 28" day of September, 2015, by mailing a copy via First Class Mail,
postage pre-paid, to their counsel at the following address:

JAMES A. POWER
POWER DEL VALLE LLP.
233 72N ST

NEW YORK, NY 10023-2788

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Rhythm Holding Limited, ;
Opposer, 3
v 3 Opposition No. 91217589
; Serial No. 86050581
J & N Sales, LLC, )
Applicant. ;
)

OPPOSER’S SECOND SET OF REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34, Fed. R. Civ. P., Opposer Rhythm Holding Limited requests that the
Applicant J & N Sales, LLC produce for inspection and copyiﬁg each of the following
documents and things. Said production shall take place at the office of the undersigned, or at
some other mutually-convenient location, at 9:30 A.M. on the thirty-fifth day following service

hereof,

DEFINITIONS

1. The term “Applicant” as used herein denotes J & N Sales, LLC.
2. The term “person” or “persons” as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization.



REQUESTS

36. With regard to Opposer’s First Set of Requests for Admissions to Applicant, as to
each Request that is denied in whole or in part by Applicant, the documents supporting or
substantiating each denial or partial denial.

377. Documents supporting or substantiating any contention by Applicant that
Opposer’s mark RHYTHM is not a strong mark for clothing.

| 38. Documents supporting or substantiating any contention by Applicant that Opposer’s
mark RHYTHM is a weak mark for clothing, or is entitled to only limited protection.

RHYTHM HOLDING LIMITED

Ll

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
617-646-8000



CERTIFICATE OF SERVICE

[ hereby certify that a true and accurate copy of the foregoing document was
served upon Applicant this 28" day of September, 2015, by mailing a copy via First Class Mail,
postage pre-paid, to their counsel at the following address:

JAMES A. POWER

POWER DEL VALLE LLP
233 72N ST

NEW YORK, NY 10023-2788

Ll

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210
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Woll Greenfield

SPECIALISTS IN INTELLECTUAL PROPERTY LAW

John L, Welch

Counsel
john.welch@wolfgreenfield.com
direct dial 617.646.8285

January 14, 2016

VIA FIRST CLASS MAIL
& EMAIL

James A. Power, Jr.
Power Del Valle LLP
233 West 72™ Street
New York, NY 10023

Re:  Rhythm Holding Limited v. J&N Sales, LLC
Opposition No. 91217589
Our Ref. No. R2051.50002US00

Dear Mr. Power:

This will confirm my four emails over the past several days, requesting that we schedule
a telephone conference to discuss outstanding discovery issues for both parties, including those
discussed in your recently filed and premature motion to compel. We have suggested the
afternoon of Thursday, January 21st, beginning at 2pm. You have not responded regarding that
suggested date and time.

With regard to applicant discovery responses, we plan to discuss the following responses
of Applicant;

Applicant’s Responses to Opposer’s Admission Requests

Referring to Applicant’s responses to Opposer’s admission requests, Opposer requests
that Applicant re-consider its objections to the following Requests for Admissions so that we
may review them during our discussion: Nos. 3-14, 16-23, 33-36, 37-38, 40, 42-44, 46-54, 56-
60, 62, 64, and 66. Your client’s responses to these admission requests fall into three categories:

(1) objections that assert that the request “does not seek admission of facts, the
application of law to fact, or opinions about either ”(Requests 3-14, 16-17, 42-44, 62, 64, and
66);

Wolf, Greenfield & Sacks, P.C. | 600 Atlantic Avenue | Boston, Massachusetts 02210-2206

617.646.8000 | fax 617.646.8646 | www.wolfgreenfield.com
4527579.1



g' Woll Greenfield

SPECIALISYS [N RTELLFCTUNE PROPERTY (AW

James A. Power, Jr.
January 14, 2016
Page 2

(2) objections that assert that the request seeks information that is “not material to this
proceeding and is not calculated to lead to the discovery of admissible evidence” (Requests 18-
23, 37-38, and 46-54); and

(3) objections that assert that the request is “vague and indefinite, not calculated to lead to
the discovery of admissible evidence, and does not seek admission of facts, the application of
law to fact, or opinions about either” (Requests 33-36, 40, and 56-60).

With regard to category 1, requests 3-14 seek the admission of facts, and are therefore
proper under Rule 36 FRCP. Requests 16-17, 42-44, and 62, 64, and 66 seek the admission of
facts or opinions about facts, again proper under Rule 36. Please re-consider and withdraw your
objections to these requests and provide proper responses.

With regard to category 2, Requests 18-23 seek relevant information regarding
applicant’s goods because they are directed to whether the word “blue” in applicant’s mark is
merely descriptive of the identified goods. Requests 37-38 welare relevant to applicant’s intent in
adopting the opposed mark. Requests 46-54 are relevant to establishing the meaning or
connotation of applicant’s mark. Please re-consider and withdraw your objections to these
requests and provide proper responses. '

With regard to category 3, Requests 33-36 are quite straightforward and we therefore fail
to understand your vagueness objection. These requests seek admissions of facts about the
overlap in goods between the pleaded registrations and the opposed application. Request 40 is
likewise straightforward, and seeks admissions of fact that are relevant to establishing that
applicant’s standard character mark may be used in a form that increases the likelihood of
confusion with opposer’s marks. Requests 56-60 are also straightforward, and seek admissions as
to facts or opinions about facts that are relevant to the descriptiveness of the word “blues” in
applicant’s mark and relevant to the issue of likelihood of confusion. Please re-consider and
withdraw your objections to these requests and provide proper responses.

Applicant’s Objection to Opposer’s Second Set of Interrogatories

With regard to your objection as to the number of interrogatories, please explain how you
have counted the interrogatories, noting that this set of interrogatories is directed only to the
admission requests that applicant has denied in whole or in part.

Applicant’s Responses to Opposer’s Second Set of Requests
for the Production of Documents and Things

Your responses to production requests nos. 36-38 amount to little more than gibberish.
These requests seek documents that are plainly relevant to the issue in this proceeding. Please

4527579.1
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. James A. Power, Jr.

January 14, 2016
Page 3

point out the production documents that are responsive to each request, indicating which
particular documents were produced by applicant and which are publicly available. Your
statement that some responsive documents “shall be produced by applicant pursuant to pretrial
disclosure schedule and rules” is wholly improper, since opposer is entitled to receive these
documents now, as part of discovery.

Applicant’s Responses to Opposer’s Interrogatories (First Set)

Your client objected to Opposer’s interrogatory no. 2 (seeking sales information) and 10
(seeking advertising expenditures) on the ground of relevance. Sales figures and advertising
expenditures are relevant to the issue of actual confusion, since low sales figures and low
advertising expenditures may show that there has not been a reasonable opportunity for
confusion to occur. The fact that the opposed application was filed under Section 1(b) does not
preclude discovery regarding actual use of the opposed mark, including discovery as to sales
figures and advertising expenditures. Please provide the requested information immediately.

Applicant’s Responses to Opposer’s Request for the
Production of Documents and Things (First Set)

In your responses to these production requests, you objected to production of documents
concerning sales figures (request no. 2) and advertising expenditures (request no. 3) on the
ground of relevance. As discussed above, sales and advertising information is indeed relevant,
despite the fact that the opposed application was filed under Section 1(b). Please provide these
documents immediately.

With regard to Requests 10 and 11, you indicated that applicant “will produce”
documents concerning selection and adoption of applicant’s mark.. Applicant also stated that it
“will produce” documents in response to Requests 16 (marketing documents) and 21
(geographical documents). Please provide these documents immediately.

With regard to production request 23 (authorization, license, franchise,
assignment, or grant from Applicant), Applicant stated that it was still investigating. Please

provide the documents responsive to this request immediately.

With regard to production request 25 (design plans and/or artwork), Applicant stated that
it “will produce” those documents. Please provide them immediately.

With regard to production requests 26-30, Applicant stated that it “will produce or refer
Opposer to any nonprivileged documents responsive to this request.” Please produce the

4527579.1
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James A. Power, Jr.
January 14, 2016
Page 4

requested documents or point out what documents already produced are responsive to these
requests.

* %k %k ok ok ok %k Xk

Finally, you indicated that you would like to discuss settlement of the case. Opposer is
willing to discuss settlement at the telephone conference. It is reviewing your client’s last
proposal and will provide a counter-proposal soon.

We look forward to your confirmation of the time and date for our telephone discussion.

Very truly yours,

| WOLF, GREENFIELD & SACKS, P.C.

% Z el

John L. Welch

JLW/jw/smo
cc: William E. Maguire, Esq.

4527579.1



Welch, John L.

From: Welch, John L.

Sent: Thursday, January 14, 2016 10:07 AM
To: James A.Power Jr

Cc: Will Maguire

Subject: RE: Rhythm v. J&N Sales
Attachments: Letter to James Power, Jr..pdf

Dear Mr. Power:

Please see the attached letter.
We look forward to your response regarding a time and date for the telephone conference.

Very truly yours,

John L. Welch

Wolf, Greenfield & Sacks, P.C.
600 Atlantic Avenue

Boston, MA 02210

direct: 617-646-8285
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POWER DEL VALLE LLP

COUNSELLORS AT LAW
233 WEST 72 STREET
NEW YORK, NEW YORK 10023
JAMES A. POWER JR © TELEPHONE 212-877-0100
MARGUERITE DEL VALLE FACSIMILE 212-580-0325

s also admitted California jp@powerdel.com

January 25, 2016
0256.612

Jjohn.welch@uwolfgreenfield.com

John L. Weich, Esq.

Wolf Greenfield & Sacks. P.C.
600 Atlantic Ave.

Boston, MA 02210-2211

Re: RHYTHM IN BLUES - Opposition 91-217589

Dear Mr. Welch:

I write in response to your January 14, 2016 letter regarding applicant’s objections to
opposer’s September 28, 2015 discovery.

Opposer’s Admission Requests

The sixty-six (66) admission requests served by opposer, in vast number and
substance, as well as its interrogatories seeking an explanation of each that is denied, are
unduly burdensome in view of the limited scope of this proceeding upon which you have often
relied. They are overlapping, repetitive, unnecessary to opposer’s case, and otherwise
objectionable as set out in applicant’s response and below.

Absence of Factual Foundation

Requests 3-14 cannot be answered because goods of the type listed in those
registrations may or may not be sold to particular classes of customers or in particular channels
of trade, depending upon the circumstances under which those unidentified sales may have
been made. Those requests therefore require applicant to hypothesize as to a response and
are improper matters for admission under FeEp.R.Civ.P. 36. The same applies to the expense,
impulse, care and deliberation regarding actual goods and circumstances not identified in
requests 16-17.

Requests 42-44 are also hypothetical insofar as no actual consumers, clothing items or
relevant circumstances are identified so any admission or denial thereof would be meaningless,
though it is understood that opposer would attempt to unfairly attribute meaning to them in this
proceeding.

Requests 62, 64 and 66 ask whether opposer’s registrations are “valid and subsisting,”
terms which applicant does not deem to be legal characterizations of trademark registrations.
In any event, applicant would deny these requests independent of its objections.



John L. Welch, Esq.
January 25, 2016
Page 2

Immaterial and Not Calculated to Lead the Discovery of Admissible Evidence

Requests 18-23, regarding what goods applicant may or may not actually sell, do not
seek the admission of matters material to this action as, you have recognized yourself, this
proceeding is limited in scope to applicant’s listing of goods, regardless of what is actually sold,
its color, or how it is sold, including any contention as to descriptiveness.

Requests 37 and 38 may turn on the intended meaning of “adopting” the mark and,
thus, are unduly vague even were applicant to waive the objection to which you refer. While
“adopting” a mark can readily be understood in the broader context of an interrogatory or
document request, when only information is sought, it poses a problem in the context of an
admission request when the fact to be admitted is not clear. Applicant conducted a trademark
search prior to deciding to use and using its mark RHYTHM IN BLUES in commerce. A copy of
that search has been produced. Applicant was not aware of opposer's RHYTHM mark prior to
conducting that search.

Please point us to the documents or other sources of the statements to which opposer
refers in requests 46-54.

Vague & Indefinite, Not Calculated, No Factual Foundation

Requests 33-36 cannot be answered because goods of the type listed in those
registrations and applications may or may not be identical or related, depending upon the
nature of those unspecified goods. Those requests therefore require applicant to hypothesize
as to a response and are improper matters for admission under Fep.R.Civ.P. 36. Insofar as
those requests may refer to goods applicant may actually sell, they do not seek the admission
of matters material to this action as this proceeding is limited in scope to applicant’s listing of
goods.

The words “more prominently” render request no. 40 vague and indefinite. The request
does not seek the admission of matters material to this action as this proceeding is limited in
scope to applicant’s listing of goods.

Requests no. 56-58 and 60, regarding the nature goods that may or may not actually
sold by applicant, do not seek the admission of matters material to this action as this
proceeding is limited in scope to applicant’s listing of goods. In any event, applicant would deny
these requests independent of its objections.

Requests no. 59 and 60 cannot be answered because they require applicant to
hypothesize as to customers “familiar” with opposer’s mark and what such unidentified
customers might believe as to unidentified goods. The request does not seek the admission of
matters material to this action as this proceeding is limited in scope to applicant's listing of
goods. In any event, applicant would deny those requests independent of its objections.



John L. Welch, Esq.
January 25, 2016
Page 3

Opposer’'s Second Set of Interrogatories

Opposer’s first set of interrogatories were comprised of at least 60 subparts (nos. 2 and
7, twenty subparts each; nos. 2, 8 and 9, two subparts each). Opposer’'s second set of
interrogatories are comprised of at least sixty-three subparts, one corresponding to each
admission request denied in whole or in part. Those 123 interrogatories exceed the limit by 48.

Opposer’'s Second Set of Document Requests

You will need to be responsibly more precise and objective in identifying opposer's
issues with applicant’s responses to these requests. Those requests and applicant’s responses
are governed by FEp.R.Civ.P 34; they are not interrogatories. Applicant’s documents were
produced, organized in folders as they are kept in the ordinary course of business. Documents
supporting the matters identified in opposer’s requests no. 36-38 include public documents in
the records of the Trademark Office, documents produced in this proceeding as well as
documents yet to be produced by opposer in response to applicant’s outstanding requests.
Your attention is directed to opposer’s objections to applicant’s document requests no. 25 and
26; opposer’s requests do not seek disclosure of information but, rather, a specification of
which documents applicant attends to rely at trial, which is governed by trademark rules and the
schedule in this proceeding.

Please let me know if this satisfies your concerns.
Very truly yours,
—

James A. Power Jr

c: William E. Maguire, Esq.
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Welch, John L.

From: Welch, John L.

Sent: Tuesday, January 26, 2016 9:02 AM
To: ‘James A.Power Jr'

Cc: Will Maguire (paliesq@gmail.com)
Subject: RE: Rhythm in Blues

Dear Mr. Power:

We would like to discuss the issues raised in your letter by telephone.

Are you available tomorrow or Thursday?

As previously indicated we plan to file a motion to compel, unless we can resolve these disputes by Friday.

Regards,

JLW

John L. Welch

Counsel

jwelch@wolfgreenfield.com
divect dial: 617.646.8285

; Woll Greenfield

SHEEALTRI N INTRLE R T LA PP RTY L

Wolf, Greenfield & Sacks, P.C,

600 Atlantic Avenue | Boston, MA 02210-2206
617.646.8000 | 617.646.8646 fax

Please consider the environment before printing this email,

For more information about Wolf Greenfield, please visit us at www, wolfgreenfield.com

This e-mail message and any attachments may contain confidential or privileged information. If you are not the intended recipient, please notify me
immediately by replying to this message and destroy all copies of this message and any attachments. Thank you.

From: James A.Power Jr [mailto:ip@powerdel.com]
Sent: Monday, January 25, 2016 6:03 PM

To: Welch, John L,

Cc: maguire@artnet.net

Subject: Rhythm in Blues

Please see attached letter.

James A. Power Jr

Power Del Valle LLP

233 West 72 Street

New York, New York 10023
212-877-0100

fax 212-580-0325
ip@powerdel.com
http://www.powerdel.com




Confidential and privileged. This communication is intended only for the addressee(s) identified above.
If you are not an intended recipient of this communication, you are hereby notified that you must not
use, disseminate or copy it in any form or take any action in reliance on it. If you have received this
communication in error, please delete it and all copies from your e-mail server and immediately notify
the sender, Power Del Valle LLP, at an address shown above. This communication may contain
“confidential, proprietary or legally privileged information that binds the recipient to nondisclosure.
Neither confidentiality nor any privilege is intended to be waived or lost by any error in transmission.
Nothing communicated in response to an unsolicited e-mail or in the absence of a formal, written
engagement may be relied upon as legal advice nor as establishing an attorney-client relationship
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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHYTHM HOLDING LIMITED, Opposition No. 91-217589

)

)

)

Opposer, )

) In the Matter of:

2 )
) Application No. 86/050,581

J & N SALES, LLC, )
)  Mark: RHYTHM IN BLUES

Applicant. )

)

APPLICANT’S RESPONSES TO OPPOSER’S REQUESTS FOR ADMISSIONS
Applicant J & N Sales LLC hereby responds, pursuant to 37 CFR § 2.120(a) and
Fep.R.Civ.P. 36, to opposer's requests for admissions served September 28, 2015.

General Objections

Applicant objects to opposer’s requests insofar as they seek information subject to the
attorney-client privilege, attorney work product or other privilege or exemption from discovery.

Applicant objects to opposer’s requests insofar as they are vague, indefinite, overly
broad, unduly burdensome, do not seek the admission of facts, the application of law to fact, or
opinions about either, or the genuineness of any described documents, seek information that is
irrelevant or immaterial to this proceeding, inciuding applicant’s sales, marketing or use in
commerce, or available though other means, or are otherwise not calculated to lead to the
discovery of admissible evidence.

Applicant objects to opposer’s requests insofar as they seek information which is
confidential or proprietary in nature, or would reveal sensitive business data, trade secrets or
other proprietary or confidential information of plaintiffs, subject to application of the Board's
standard protective order or a suitable stipulated protective order.

Applicant reserves the right to supplement and/or amend these responses as

information becomes known and available.



Specific Responses

Applicant objects to this request on the ground that it seeks information t}

not material to this proCeediag and is not calculated to lead to the dis " of admissible

evidence and denies the matter.

2. Applicant objecistethis request on the grou

that it seeks information that is

not material to this-pfoceeding and is not calculated to lead to the discové admissible

evidefice and denies the matter.

3. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

4, Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

5. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

6. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

7. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

8. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

9. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

10. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.
1. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.



12. Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

13. Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

14, Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

16. Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

17. Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

18. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

19. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

20. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

21, Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

22. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible

evidence and denies the matter.



23. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

M‘W

to this request on ground that it seeks information that is
roceeding and is not calculated tolea\dtothe discovery of admissible
gxge € and denies the matter.

33. Applicant objects to this request on the ground that it is vague and indefinite, not
calculated to lead to the discovery of admissible evidence, and does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

34. Applicant objects to this request on the ground that it is vague and indefinite, not
calculated to lead to the discovery of admissible evidence, and does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

35. Applicant objects to this request on the ground that it is vague and indefinite, not
calculated to lead to the discovery of admissible evidence, and does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.



36. Applicant objects to this request on the ground that it is vague and indefinite, not
calculated to lead to the discovery of admissible evidence, and does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

37. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

38. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

39, _Admitted—

40. Applicant objects to this request on the ground that it is vague and indefinite and
seeks information that is not material to this proceeding and is not calculated to lead to the

discovery of admissible evidence and denies the matter.

hd indefinite and

seeks information that is no fat ding.and is not calculated to lead to the
tscovery of admissible evidence and denies the matter, ‘

42. Applicant objects to this request on the ground that it does not seek admission of

icant objects to this request on the ground that it i

facts, the application of law to fact, or opinions about either and denies the matter.

43. Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

44, Applicant objects to this request on the ground that it does not seek admission of
facts, the application of law to fact, or opinions about either and denies the matter.

46. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible

evidence and denies the matter.



47. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

48. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

49, Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

50. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

51. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter. .

52. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

53. Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

54, Applicant objects to this request on the ground that it seeks information that is
not material to this proceeding and is not calculated to lead to the discovery of admissible
evidence and denies the matter.

——55] Admitted.



56. Applicant objects to this request on the ground that it is vague and indefinite,
does not seek admission of facts, the application of law to fact, or opinions about either and
denies the matter.

57. Applicant objects to this request on the ground that it is vague and indefinite,
does not seek admission of facts, the application of law to fact, or opinions about either and
denies the matter.

58. Applicant objects to this request on the ground that it is vague and indefinite,
does not seek admission of facts, the application of law to fact, or opinions about either and
denies the matter.

59. Applicant objects to this request on the ground that it is vague and indefinite,
does not seek admission of facts, the application of law to fact, or opinions about either and
denies the matter.

60. Applicant objects to this request on the ground that it is vague and indefinite,
does not seek admission of facts, the application of law to fact, or opinions about either and
denies the matter.

61. _ Applicantis-witheutsufficient knowledge to admit or deny this Tequestand——_

__therefore-dentes it.
62. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

—G 3. Applicantis-without-sufficient knowledge to admit or deny this requestand
thereferedenies it.
64. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

G5 ——Applicant s without sufficlent kKnowledge toadmit ordeny this request and

—therefore-denies it.



66. Applicant objects to this request on the ground that it does not seek admission of

facts, the application of law to fact, or opinions about either and denies the matter.

New York, New York T AL

November 9, 2015 James A. Power Jr
POWER DEL VALLE LLP
233 West 72nd Street
New York, New York 10023
212-877-0100
Jjo@powerdel.com
Attorneys for Applicant

Certificate of Service

| hereby certify that, on November 9, 2015, a copy of the foregoing response was
served upon opposer’s attorney of record by first class mail, postage prepaid, in an envelope
addressed to: :

John L. Welch, Esq.

Wolf Greenfield & Sacks. P.C.
600 Atlantic Ave.

Boston, MA 02210-2211

James A. Power Jr
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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHYTHM HOLDING LIMITED, Opposition No. 91-217589

)

)

)

Opposer, )

) In the Matter of:

V. )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES

Applicant. )

)

APPLICANT’S RESPONSES TO OPPOSER’S SECOND SET OF REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Applicant J & N Sales LLC responds, pursuant to 37 CFR 2.120(a) and Fep.R.Civ.P.
34(b)(2), to opposer’s discovery requests served November 11, 2014.

General Objections

Applicant objects to opposer’s requests insofar as they seek information subject to the
attorney-client privilege, attorney work product or other privilege or exemption from discovery.

Applicant objects to opposer’s requests insofar as they are vague, indefinite, overly
broad, unduly burdensome, seek information that is irrelevant or immaterial to this proceeding,
available though other means, or are otherwise not calculated to lead to the discovery of
admissible evidence.

Applicant objects to opposer’s requests insofar as they seek information which is
confidential or proprietary in nature, or would reveal sensitive business data, trade secrets or
other proprietary or confidential information of plaintiffs, subject to application of the Board’s
standardized protective order or a suitable stipulated protective order.

Applicant reserves the right to supplement and/or amend these responses as

information becomes known and available.



Specific Responses

36. With respect to Opposer’s First Set of Requests for Admissions to Applicant, as
to each request that is denied in whole or in part by Applicant, the documents supporting or
substantiating each denial or partial denial.

Response

| Applicant objects to this request as vague and indefinite, objectionable on the same
grounds on which applicant objected to the respective admission requests, overly broad and
unduly burdensome insofar as it seeks documents supporting or substantiating a negative.
Documents supporting or substantiating applicant’s positions in this proceeding are of public
record, have been produced by or sought from opposer, have been produced by applicant, or
shall be produced by applicant pursuant to pretrial disclosure schedule and rules.

37. Documents supporting or substantiating any contention by Applicant that
Opposer’s mark RHYTHM is not a strong mark for clothing.

Response

Applicant objects to this request as vague, indefinite and unduly burdensome.
Documents supporting or substantiating applicant’s positions in this proceeding are of public
record, have been produced by or sought from opposer or are in the possession of opposer,
have been produced by applicant, or shall be produced by applicant pursuant to pretrial
disclosure schedule and rules.

38. Documents supporting or substantiating any contention by Applicant that
Opposer's mark RHYTHM is a weak mark for clothing, or is entitled to only limited protection.

Response

Applicant objects to this request as vague, indefinite and unduly burdensome.
Documents supporting or substantiating applicant’s positions in this proceeding are of public
record, have been produced by or sought from opposer or are in the possession of opposer,
have been produced by applicant, or shall be produced by applicant pursuant to pretrial

disclosure schedule and rules.



New York, New York

November 9, 2015 James A. Power Jr
POWER DEL VALLE LLP
233 West 72nd Street
New York, New York 10023
212-877-0100
Jjo@powerdel.com
Attorneys for Applicant

Certificate of Service

| hereby certify that, on November 9, 2015, a copy of the foregoing responses was
served upon opposer’s attorney of record by first class mail, postage prepaid, in an envelope
addressed to:

John L. Welch, Esq.

Wolf Greenfield & Sacks. P.C.
600 Atlantic Ave.

Boston, MA 02210-2211

James A. Power Jr
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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHYTHM HOLDING LIMITED, Opposition No. 91-217589

)

)

)

Opposer, )

}  Inthe Matter of:

v, )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES

Applicant, )

)

APPLICANT’S RESPONSE TO OPPOSER’S SECOND SET OF INTERROGATORIES
Applicant J & N Sales LLC hereby objects, pursuant to 37 CFR § 1.120(d), to opposer's
second set of interrogatories served interrogatories served September 28, 2015, on the ground

that they exceed in number, including subparts, the maximum permitted by the rule.

I"‘\ ...7
New York, New York ‘% (ye—
November 9, 2015 James A. Power Jr

POWER DEL VALLE LLP

233 West 72nd Street

New York, New York 10023
212-877-0100
Jjp@powerdel.com
Attorneys for Applicant

Certificate of Service

| hereby certify that, on November 9, 2015, a copy of the foregoing response was
served upon opposer’s attorney of record by first class mail, postage prepaid, in an envelope
addressed to:

John L. Welch, Esq.

Wolf Greenfield & Sacks. P.C.
600 Atlantic Ave.

Boston, MA 02210-2211

James A. Power Jr
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

)
Rhythm Holding Limited, )
)
Opposer, }
)
v } Opposition No, 91217589
)
) Serial No. 860505817
F& N Sales, LLLC, )
)
Applicant. )
)

OPPOSER’S FIRST SET OF INTERROGATORIES TO APPLICANT

Pursuant to Rule 33, Fed. R. Civ. P., Opposer Rhythm Holding Limiied divects the

following interrogatories to the Applicant, J & N Sales, LLC,

DEFINITIONS

1. The term “Applicant” as used herein denotes J & N Sales, LLC.

2. The term “person” or “persons™ as used in these interrogatories includes, without

limitation, any individual or association, partnership, corporation, firm, or organization.



INTERROGATORIES

INTERROGGATC

State the date when Applicant first used the mark depicted in Application Serial No.
86050581, in connection with each of the goods identified thercin, and identify the documents

comprising or concerning said first use.

INTERROGATORY NO. 2
State Applicant’s annual sales in units and dollars for cach of the identified goods in

Application Scrial No. 86050581.

INTERROGATORY NO. 3
State the geographic locations in which App}icm}i’s goods identified in Application Scrial

No, 860350581 bave been (}ff“crc& or are intended o be offered, for sale.

INTERROGATORY NO. &
Idenufy and describe the typical classes of consumers who have purchased, or are

expucted to purchase, Applicant’s goods identified in Application Serial No. 86050581,

INTERROGATORY NO. 5
Identify and describe the channels of trade through which the goods identified in

Application Serial No. 86050581 have reached, or are intended to reach, the ultimate consumer.

INTERROGATORY NO. 6
Identily and describe the media channels through which the goods identified in

Application Serial No., 86030581 have been, or are intended to be, advertised and/or marketed.



INTERROGATORY NO. 7
State the approximate sale price for cach of the goods identified in Application Serial No.

86050581,

INTERROGATORY NO. 8
Describe cach instance in which Applicant has recetved any communication from any
person which suggests that Opposer may be associated with Applicant, or which comprises an

inquiry as to whether there is or may be any such association.

INTERROGATORY NO. 9

Deseribe cach instance in which a person was mistaken as to the source of Applicant’s

goods, or of Opposcr’s goods, or made any inquiry regarding the source of those goods.

INTERROGATORY NO. 10

State Applicant’s annual expenditures for advertising and promotion of the goods
identified in Application Serial No. 86050581, and advertised or sold under the mark depicted
therein,

INTERROGATORY NQO. 1]

ldentify each website displaying the mark of Application Serial No. 86050581 and

offering the Applicant’s goods.

INTERROGATORY NO. 12
Identify each website displaying the mark of Application Serial No. 86050581 and

offering the goods and/or services of others.




INTERROGATORY NO. 13
Identify cach of the media, including social media {and social media wehsites), where

Applicant displays the mark of Application Serial No. 86050581,

INTERROGATORY NO. 14
[dentify cach of the media, including social media (and social media websites), where
Applicant displays the mark of Application Serial No. 8605058] and that offers the goads and/or

services of others.

INTERROGATORY NO. 13

Identily the trade shows at which Applicant has displayed the mark of Application Serial

No. 86050581 in conncetion with Applicant’s goods.

INTERROGATORY NO. 16
Identify the trade shows at which Applicant has displayed the mark of Application Serial

Ne. 86050581 in conneetion with the goods and/or services of others.

INTERROGATORY NO. 17
Identify each rademark or service mark search conducted by or for Applicant in
conneetion with selection, adoption, and/or use of the mark depicted in Application Serial No.

86050581,

INTERROGATORY NO, 18
[f applicant contends that the applicd-for mark is a double entendre or has more than one

meaning, state fully all meanings of the mark.



Rhythm Holding Limited,

E :
\j ; gf‘v‘ﬂz\f WS

Wlllaam E. M.xwzr&
LAW OFFICES OF WILLIAME. MA(:UI RE

J’?O Broadway. Suite 350

Santa Monica, CA 90401

Phone 310.470.2029

CERTIFICATE OF SERVICE
[ hereby certify that a vwc and accurate copy of the foregoing document was
served upon Applicant this ﬂ day of November, 2014, by m'uimv a copy via First Class Mail,
postage pre-paid, to their counsel at the following address:

JAMES A. POWERR

POWER DEL VALLELLP
233 72N ST

NEW YORK, NY 10023-2788

s \@‘Mi e
Y Williant E. Maguire
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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

RHYTHM HOLDING LIMITED, Opposition No. 91-217589

)

)

)

Opposer, )

) In the Matter of;

v. )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES

Applicant. )

)

APPLICANT’'S RESPONSES TO OPPOSER’S REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

Applicant J & N Sales LLC responds, pursuant to 37 CFR 2.120(a) and Fep.R.Civ.P.
34(b)(2), to Opposer’s discovery requests served November 11, 2014. Documents and things
are to be produced pursuant to the Board's standardized protective order, 37 CFR 1116(g) and

the July 29, 2014 initial scheduling order in this proceeding.

General Objections

Applicant objects to Opposer’s requests insofar as they seek information subject to the
attorney-client privilege, attorney work product or other privilege or exemption from discovery.

Applicant objects to Opposer’s requests insofar as they are vague, indefinite, overly
broad, unduly burdensome, seek information that is irrelevant or immaterial to this proceeding,
available though other means, or are otherwise not calculated to lead to the discovery of
admissible evidence.

Applicant objects to Opposer’s requests insofar as they seek inf;rmation which is
confidential or proprietary in nature, or would reveal sensitive business data, trade secrets or

other proprietary or confidential information of plaintiffs, subject to application of the Board's

standardized protective order or a suitable stipulated protective order.



Applicant reserves the right to supplement and/or amend these responses as
information becomes known and available,

Specific Responses

. —Representative-specimens of all advertising documents-ane-promotionat—-—

material$, including, circulars, leaflets, signs, direct mail pieces, newspaper and magazine
advertisements, telephone book listings, website pages, Twitter pages, Facebook pages, press
releases, anthany other materials ever used or disseminated by Applicant in connection with the
promotion or marketing of its goods, and bearing the mark depicted in Application Serial No.
86050581.

Response

Applicant objects\to this interrogatory on the ground that it seeks information not likely to
lead to the discovery of evidgnce admissible in this proceeding. Without waiving any objection,
Applicant directs Opposer’s attegtion to the web sites identified in Applicant’s interrogatory
responses and the materials produged herewith.

2. Documents concerning the annual sales in units and dollars for each of the
goods identified in Application Serial No. 86050581 and sold under the mark depicted therein.
Response

Applicant objects to this request on th yrounds that it is not calculated to lead to the

discovery of evidence admissible on Opposer’s asSerted claim of likelihood of confusion or any

potential claim relevant to registrability of the mark ApRlicant has applied to register alleging a

bona fide intent to use it in commerce.
\
3. Documents concerning Applicant's annual expepditures for advertising and

promotion of the goods identified in Application Serial No. 860 581 under the mark depicted
therein. \

Response

M -
trora fide intent tm \,



4, Documents concerning the classes of customers for Apphcant‘s goods identified
in Apph ation Serial No. 86050581 sold under the mark depicted therein.

Applicant objects to this request on the ground that it seeks information not likely to lead
to the discovery of evidence admissible in this proceeding. Without waiving any objection,

responsive materials are produced herewith.

5. Documgnts concerning the media channels by which Applicant promotes or
markets, or intends to promote or market, the goods identified in Application Serial No.
86050581 under the mark depicted therein.

Response

Without waiving any obyjection, responsive materials are produced herewith.

6. Documents conceriing Applicant’s first knowledge of Opposer's use of the mark
for clothing. \

Response
Applicant objects to this reduest o the ground that the term “mark” as used in this
request is vague and undefined.

7. Documents concerning Applican

s first knowledge of Opposer's use of the mark
RHYTHM for backpacks or day packs.

Response

Without waiving any objection, Applicant resps there are none.

8. Documents concerning each report, study,urvey, investigation, or analysis
conducted by or on behalf of Applicant and relating to Oppdser or its mark RHYTHM,.

Response

—_Without waiving-anyobjetction, Applicant responds there\ﬁ O™



Documents concerning each report, study, survey, investigation, or analysis
Conducted by of ehalf of Applicant and relating to the likelihood of confusion between
Opposer's mark RHY d the mark depicted in Application Serial No. 86050581.

Response

= Without waiving any objection;,

Documents concerning Applicant's selection of the mark depicted in Application
Serial N6 86050581.

Response
Without waiving any objection, applicant will produce any nonprivileged documents
responsive to this request.

@ Documents concerning Applicant's adoption of the mark depicted in Application
SerialNe7 86050581 for the goods identified therein.

Response
Without waiving any objection, applicant will produce any nonprivileged documents
responsive to this request.

-cencerning-Applicant's first-use-of-the-mark-depicted-in-Application—"

Serial NO 86050581 for each of the goods identified therein.

Response
Applicant objects to this request on the grounds that it is not calculated to lead to the

discovery of evidence adryissible on Opposer's asserted claim of likelihood of confusion or any

potential claim relevant to regis{rability of the mark Applicant has applied to register alleging a

bona fide intent to use it in commer¢

13. Documents concerning Applica L's continuous use of the mark depicted in
Application Serial No. 86050581 for each of the goeds identified therein, since the date of first
use.

Response

Applicant objects to this interrogatory on the grounds that ot calculated to lead to

i N T
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\_tne discovery of evidence admissible-on-Opposers asserted chaimrof-likelihood of confusion or

anypotential claim relevant to registrability of the mark Applicant has applied to register alleging

a bona¥ide intent to use it in commerce.
14. Documents and things concerning Applicant's business reputation and/or the

reputation of its\goods identified in Application Serial No. 86050581 and sold under the mark
depicted therein.

Response
Applicant objects 10 this request on the ground that it is vague and indefinite insofar as
the term “business reputation®as used in this request is vague and undefined.
15. Documents concerning each trademark search, service mark search or

investigation conducted by or for Applidant, concerning the mark depicted in Application Serial
No. 86050581, or-any variation of that magk. '

Response
Applicant objects to this request on the grounds that it seeks information protected by
the attorney-client privilege and attorney work produst exemption from discovery. Without

waiving any objection, Applicant will produce a copy of the report identified in response to

“Opposer interrogatories. \ — ,

@ All memoranda, reports, studies, market plans, or the like, relating to the
markelifig or potential marketing of the goods identified in Serial No. 86050581 under the mark
depicted therein.

Response
Applicant objects to this request on the ground that it seeks information not likely to lead
to the discovery of evidence admissible in this proceeding. Without waiving any objection,

applicant will produce any nonprivileged documents responsive to this request.

fes; 8Ys, opinion polrgmg?&her samplings of attitudes relating to
plication Serial No. 86050581.

the mark depicted in

Response

I
[ am——




T Wthout Waiving any objection, Appticant

Without waiving any objection, Applicant responds there are none.

18.
Opposer's ma

Market studies, surveys, opinion polls, or other samplings of attitudes relating to
RHYTHM.

Response

Without waiving any objection, Applicant responds there are none.

19. Documents cdpcerning any incident of actual confusion on the part of any
person, between Opposer's matk RHYTHM and the mark depicted in Application Serial No.
86050581.

Response

Without waiving any objection, Applicant responds there are none.

20. Documents concerning any incident in which a person expressed, implied, or
suggested any uncertainty, confusion, or mistake about the source, sponsorship, or affiliation of
the goods offered by Applicant under the mark depicted in Application Serial No. 86050581,

Response

5 -ate_none

@ Documents concerning the geographic area in which Applicant has used, or
intend use, the mark depicted in Application Serial No. 86050581 for the goods identified
therein.

Response
Without waiving any objection, Applicant will produce any nonprivileged documents

concerning geographic areas in which it intends to use the mark.

22. Do nts_concerning any plans-of- Applicant-to-expand-itsuse-ef-the-mark

depisted in Application Serial No. 86050581, including, but not limited to, expansion as to the
type of ds sold, consumer base, or geographical market area.

Response

Without waiving an jection, Applicant responds there are none




\

Documents comprising or reflecting any authorization, Ticenss, franchise,

and investigation.

24, Documents concerning any liti
Applicant's mark depicted in Application Serial

ation or other legal proceeding involving
. 86050581.

Response

Applicant objects to this request on the grounds that itsgeks information protected by

the attorney-client privilege and attorney work product exemption from discovery. Without

w any objection, Applicant responds there are none otherthan relate

25 Documents concerning any design plans and/or artwork relating to the
Applicant's mark depicted in Application Serial No. 86050581.

Response

Without waiving any objection, Applicant will produce any nonprivileged documents
responsive to this request.

26 Documents concerning any symbolism, connotation(s) and/or linguistic
significance relating to the Applicant's mark depicted in Application Serial No. 86050581.
Response

Without waiving any objection, Applicant will produce or refer Opposer to any
nonprivileged documents responsive to this request.

(Qg) Photographs or samples of each of the goods identified in Application Serial No.
8605 and sold or distributed under the mark depicted therein.

Response
Without waiving any objection, Applicant will produce or refer Opposer to documents

responsive to this request.



@ Documents identifying each website at which the mark depicted in Application
Serial No” 86050581 is displayed in connection with the goods identified therein.

Response
Without waiving any objection, Applicant will produce or refer Opposer to documents
responsive to this request.

@ Documents identifying each website at which the mark depicted in Application
Serial NO. 86050581 is displayed in connection with the goods and/or services of others.

Response
Without waiving any objection, Applicant will produce or refer Opposer to documents
responsive to this request.
gj? Documents identifying each of the media, including social media (and social
media-we

bsites), at which the mark depicted in Application Serial No. 86050581 is displayed in
connection with the goods identified therein.

Response
Without waiving any objection, Applicant will produce or refer Opposer to documents

responsive to this request.

31, Doeuments-identifying-each-of the media, including social media (and social
edia websites), at which the mark depicted in Application Serial No. 86050581 is displayed-in—-—

32. Documents identifying each of the frade shows at which Applicant has displayed
the mark depicted in Application Serial No, 85955722.

Response

Without waiving any objection, Applicantresponds there are none.

33. Documents identifying each of the trade shows_at which the mark depicted in
Application Serial No. 85955722 has beeﬂﬁisplayed in connecttan with the goods and/or

samices of others.




aiving any objection, Applicant responds there are none.

eferring to Interrogatory No. 18 in the Opposer's First Set of Interrogatories in
this matter, documents that support applicant's contention that the applied-for-mark is a double
entendre or has mor&than one meaning.

Response -

Without waiving any objectisq, Applicant will produce or refer Opposer to any

documents it may have that are responsive to this request.

35. The documents identified in Applic
Interrogatories to Applicant.

t's response to Opposer's First Set of

Response

Without waiving and subject to any objections, Applicant wil

=< to documents responsive to this request. \%
New York, New York (/(o:\ﬁg Ko ;/

December 31, 2014 James A. Power Jr
POWER DEL VALLE LLP
233 West 72nd Street
New York, New York 10023
212-877-0100
jp@powerdel.com

Attorneys for Applicant




